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An Assessment of Avenues to Extend Nicaragua's TPL 

September 1, 2011 

Please find below an assessment of means by whieh there could be an exfemion of 

Preference Limit (TPL) otthe Dom.nican ^ff^l^^!X^ts,e 

«ip Act, and 3) nt.liza.ion of 

CAFTA's "short supply" provision. 

Though I would not rule out any one option, a straight-forward attempt to extend the TPL via 
legislation may have the greatest chance of success. 

BACKGROUND 

CAFTA (August 2004): 

r, a ono4 Nicaragua and the United States signed the Dominican Republic-Central 

S^^^^Agreemeiit (CAFTA). Annex 3.28 of CAFTA, as ongina ly 
^ " S nemxitted Nicaragua to export to the United States, duty free, a certain quantity of 
ZSSS^-SgiLtbg fabric, as long as the constituent fabric was cut and sewn 

after 

entry' into force CAFTA, as 
SlXd a TPL of 100 million apparel square meter equivalent units (or SMEs). The TPL 
Z * « se 1 tl phase out "ver the succeeding four years, with a TPL of 80 million SMEs in the 
six! ve^Tfter entry into force, a TPL of 60 million SMEs in the seventh year, a TPL of 40 
rSl SME in tTeighth year, and a TPL of 20 million SMEs in the ninth year. 4 Nicaragua s 
TPL vvas tten scheduled to expire at the beginning of the tenth year after entry into force. The 
TPL excluded wool apparel. 

Article 3 25 of CAFTA outlines the process by which CAFTA countries can amend the 
Aliment's Is of origin for apparel, including Nicaragua's TPL. Ar.de MS, JJ"^ 
CAFTA country to request a modification to the apparel rules of origin, and requires the CAM A 
in an initial consultation within 30 days of such a modification request. 

1 Dominican Republic-Central America-United States Free Trade Agreement, Annex 3.28, August 5, 2004. 

2 Id 

3 Id 
*Id 

6 Dominican Republic-Central America-United States Free Trade Agreement, Article 3.25, August 5, 2004. 
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Article 3 25 does no. contain a deadline by which Part.es must conclude amendment 
^gotiations, so consultations under Article 3.25 can d.ag on mdefin.tely. 

Should ne E o.,a.ors .each agreement a 
negotiators must present the proposed mod.fi canon AO >™£f^ „„ modiflca ,i „s to the 
Cabinet-leve, body app.ove al. rule of 

i^^T^sTr^s the Free Trade Commission .0 meet a, leas, once per 
year to dispose of pending business. 8 

CAFTAImMlmMM^ 

f onns the Rush Administration determined that the Administration would need 

that a NCTO endorsement would provide textile State Memoers 



agreement. 



One NCTO Board Member, an exporte. of bo.tom-we 

^rn^at 
the entire term of the TPL. 

On Tulv 18 2005 Nicaragua sent a letter to the U.S. Trade Representative memorializing the 
On July 18, zuuj, iNiccuagu , TPT H nromisine to do so "expeditiously 

aforementioned agreement to amend Nicaragua s TPL, and promising to uu *L J 

Bush signed the implementing legislation into law. 

Section 203(o)(3)(A) of the CAFTA Implementation Act makes it more difficult to a^ 
CAFTA's rules of origin for apparel than for all other V^^f^^^ 
forbids the executive branch from implementing any change to CAFTA s apparel rules ong 

7 Id at Article 3.25.3. 

of ongin, and wrote a letter to a Member of Congress from Alabama P ro ™^"^^ nces> t00 , played a 
invoke CAFTA's apparel safeguard, "if the facts warrant", to inhibit sock imports. These 

role in garnering textile State Member support for CAFTA. m± Q „ (2005). 

>° Dominican Republic-Central America-United States Free Trade Agreement Act, H.R. 3045, ^ 

11 19U.S.C. §4001 etseq. 
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c om^vww in effect requires the executive branch to obtain explicit legislative 

tS^AFTA Implementation Act permits the Executive Branch to unplement changes to 
M^ttaSSa consulting with the International Trade Commission an industry 

"rfconZSe, the Honse Ways ft Means Committee, and the Senate Fmance 
Committee. 

cation 402 of the CAFTA Implementation Act terminated Nicaragua;* benefits under the 
£Z2 Basta Trade Partnership Ac. (CBTPA), effective the day Ntcaragua became a CAFTA 
beneficiary. 

By exchange of letters on March 24 and March 27, 2006, ^^^^^^ 
to promptly engage in formal consultations to amend Ntcaragua s T?W «fl ectmg the ^bargam 
to pruinp y e e . fo f for Nicaragua on April 1, 2006. Specifically, 

N?earaaua ^ ag-d to permit woo. sport coats to benefit from Nicaragua's 

Nicaragua and me unueo g annually The United States and Nicaragua also 

through the ninth years of the Agreement to ,00 

million SMEs. 

Finally the U.S. and Nicaragua agreed to administer Nicaragua's TPL in such a way as to 
ream e Nicaragua's woven trouser manufacturers to purchase one square meter of U.&fijnc tor 
require Nicaragua ^s trouser fabric . Under this "one for one 

of U.S. fabric of U.S. yarn. 

The Parties agreed to permit this "one for one" purchasing rule to phase in over time for cotton 
ttouse 7 In the firsTyear after entry into force, the "one for one" purchasing rule was to apply to 
he fi st 20 S of cotton woven trousers imported into the United States under the TPL. 
tt second year, the "one for one" purchasing rule was to apply to ^ S^ffiof 
cotton woven trousers imported into the United States under the TPL. In the third year, the one 
ft rule was to apply to the first 40 million SMEs of cotton woven trousers 
lorted' n to ^the United States unSer the TPL. In the fourth and subsequent years, the one for 
one" purchasing rule was to apply to the first 50 million SMEs of cotton woven trousers 
iloS^nTofte United Statesunder the TPL. Any exports of cotton trousers made m excess of 
50 million SMEs would not be subject to the "one for one" purchasing rule. 

Nicaragua also agreed to supply data to the U.S. Government, f^X^lT^ZTL 
of woven trousers containing U.S. formed fabric of U.S formed yarn. in ^ f ^ZnsT 
the amount of woven trouser exports made under the TPL exceeds the amount of woven trouser 
exports made from U.S. formed fabric of U.S. formed yarn, the U.S. will reduce Nicaragua s 
TPL if the excess is not rectified by April 1 of the following year. 
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H 2006 grantLg the President the authority to proclaim changes to the Harmonrzed ^* 
Sy^oSSatering the terms of Nicaragua's TPL. The Present's authonty to do so, though, 
was set to expire on December 31, 2007. 

the changes to Nicaragua's TPL outlined above. 

w 90 9007 President Bush signed Proclamation 8213 (as amended by Proclamation 

TPL would go into effect on August 15, 2008. 
Avenues to Extend N icaragua's TPL 

Nicaragua's CAFTA TPL is clearly an important element in a government-led Btn^to ^ 

who source in m g dural optio „ entails likely lengthy negotiations and 

^ZC^l^Z^L ac, soon in order to ensnre that the TPL remams 
in place four years hence. 

Regional investors have three options by which to extend Nicara S ua ' S ^ TA ™ : 1) two 
amendment mechanisms within CAFTA, and 2) an extension via ^^^^^ 
Basin Trade Partnership Act preference program (or the creation of a stand-alone Pretence 
pr^IX for Nicaragua). There are simply no other credible means by which the textile 
industry and investors could achieve an extension of the TPL. 

/ CAFTA 's Apparel Chapter Amendment Provision: 

12 Recause CAFTA went into effect for Nicaragua on April 1, 2006, U.S. Customs and Border Protection 
Mcaragua's TPL from April 1 of one year to March 31 of the succeeding year. 
Nicaragua's first "TPL year", therefore was from 4/1/06 to . 3/3 1/07. 2008-2009 
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As outlined above, the CAFTA contains a provision by which the Parties can ^endthe 
Agreement's rules of origin. Article 3.25 of CAFTA outlines the process by which CAFTA 
£E£ cantend the Agreement's rules of origin for apparel. Of course 
United States have already utilized Article 3.25 once, to alter Nicaragua s TPL just alter entry 
StoeS 3 25 permits any CAFTA country to request a modification to the apparel 
" L of oridn nd requires the CAFTA countries to engage in an initial consultation within 30 
Savs of sucfa mod fication request. The CAFTA countries must unanimously approve any 

Cabinet-level Commission empowered by Article 1 y or u/vr i a lu uim y 

It would be difficult, though not impossible, for Nicaragua to obtain an extension of the TPL via 

Article 3.25: 

■ ^ Fust the United States may initially be reluctant to approach the other CAFTA countries to 
see aie ment on an extension of Nicaragua's TPL. Fellow CAFTA nations are unhkely, of 
course fto See to an extension of Nicaragua's TPL without extracting significant, new 
concessions from the United States. 

h ^ Second even if the United States and Nicaragua were able to utilize Article 3.25 to negotiate 
an enZL J^T^s TPL, the Administration would have to garner legislative approval 
of to Package froS U.S. Congress. Congressional approval may not be contentious (after 
T^tZZz^ Congress'would approve a CAFTA amendment unanim 

v! oil pafta Parties^) but trade bills are always difficult to move on Capitol Hill and toe 
EiS,n o — - an appropriate legislative -^1™^ « 

rfpTA Im^men™Sn Act to create a CAFTA "earned import allowance" program for the 
%££m££ tacking the Dominican Repnblic' S? am=n import allowance program 
onto the Andean Trade Preference Extension Act of 2008. 

Despite these hurdles, a key political factor may permit ™^™° f ^ c ™™^£ ^ 
fnr for that matter via legislation): In the years since implementation of CAF 1 A, toe u a. 
SxriS"V hav/decided that Nicamgua's "one for one" P^™^ *« 
woven trousers has boosted U.S. exports of bottom wetght fabric. U.S. fitbnc «P°^ 
w^.r.ona have after all grown significantly in recent years, from $57.3 million in zuuo to mui 
I'- an incredible 82% increase m the face of a recession and growing imports 



from Asia. 15 



If the United States were to approach other CAFTA Parties via ^^^J^^ 
extension of Nicaragua's TPL, the United States may then have to °^?£^^ S 
annarel concessions to entice them to support this change. Indeed, other CAFTA parties may 
see* ^^ permutations unique to each CAFTA party (e.g., various product-specific 

~ 4 Andean Trade^reference^xtoision Act of 2008 Public L No. 110-191, ft 122 of Textlles 
» See U.S. Department of Commerce, Intemafconar Trade ^^S^STSi for Nicaragua, 
nI1 H Annarel's "Export Market Report: U.S. Exports of Textiles ana Apparei iyoy * 
wWehSbe \S* the followmg link: httpVAvww^^ 
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sublimits), or may seek cut and sew rules for additional ^ P~g* 
Parties mav use Article 3.25 consultations to demand changes to CAFTA outside oi me apparei 
ch^p " ^options will almost inevitably arise in multilateral consultations ^heW pursuant to 
Aricte 3.25, complicating any effort by the United States to extend Nicaragua s TPL. 

2. An Amendment to CBTPA: 

Nicaragua of course, can no longer utilize trade preferences under the Caribbean Trade 
S Act (CBTPA). Section 402 of the CAFTA Implementation Act removed Nicaragua 
^ZcwTLm though, no provision of the CAFT. .itself 
countrv from enioying CBTPA benefits. The United States could amend CBPTA to add 
NkSuV bacS tL unilateral preference program and to extend Nicaragua's TPL without 
violating CAFTA. 

Congress of course, has the fundamental authority to regulate trade, and CAFTA did not take 
Authority away. Under its simple constitutional authority to regulate trade, Congress 
can enact new trade benefits for countries in the region, or amend or extend pre-existing benefits, 
including, of course, Nicaragua's TPL. 

One may ask whether Congress' exercise of this authority could lead to dispute resolution under 
W?A but the response to such an inquiry is both that dispute resolution is un ike y in the 
rn^text of a simple extension of a popular benefit for Nicaragua (a benefit which, after all, 
opeS^ 

CAFTA members), and that the United States has once before provided a benefit to a CAFTA 
country legislatively with the Dominican Republic's "earned import allowance program . (see 
below) 

An extension of Nicaragua's TPL via an amendment to CBTPA may be more feasible than an 
^ort toXfthe anient provision of CAFTA to extend the TPL. Indeed, a simple 
Sative extension of Nicaragua's pre-existing benefits, undertaken with the support of the 
SS^tail and apparel brands, may be more likely to bear fruit than an attempt to 
formally amend CAFTA via Article 3.25. 

3. A New Preference Program for Nicaragua: 

The U S Congress could also unilaterally extend Nicaragua's TPL by creating a new stand- 
do J ; preference program for Nicaragua. Congress could tack such a stand-alone preference 
orogram onto an appropriate legislative vehicle, or pass the program as a distinct piece of 
Lis don Adoption of a stand-alone preference program would be legally ^ 
Ser 2 above (an amendment to CBTPA), simply because the authorizing legislation would 
not amend CBPTA, thus subsuming Nicaragua's TPL into the CBTPA program. 



Again, per the above section on CAFTA' s amendment mechanism, an attempt to ^gj^J^ 
CAFTA Article 3.25 would likely be burdened by demands for new concessions by other CAFTA Parties and 
delayed by a process devoid of deadlines. 
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There is precedent for the creation of a new, stand-alone preference program for a CAFTA 
n^mber-comS Congress created an "earned import allowance" program for the Dommican 
RepublL not % amending CBTPA,but by passing legislation to create a separate, stand-alone 
benefit for the Dominican Republic. 

4. The CAFTA Short Supply Process: 

CAFTA Article 3 25 contains a "short supply" provision, that permits any "interested entity" 
f^LT* CAFTA government) to petition the United States to declare that a specked fabric 
KSced by CAFTA textile mills "in commercial quantities in a timely manner. If the 
Unte Stetes agrLsL the specified fabric is not available in commercial quantities m a timely 
mannt the Untted States shall add the specified fabric to a list of short supply fabrics in Annex 
sToTthe Agreement. Inclusion of a fabric on the Annex 3.25 short supply list permits CAFTA 
apparel producers to export apparel containing the specified fabric duty free to the United States, 
regardless of the origin of the fabric. 

In theory, Nicaragua or an apparel producer could petition the ul 
pertain fabrics of importance to Nicaraguan apparel producers are in short supply. It me u.s. 
Si^w^pprove such a petition, the U.S. Government would permit duty-free entry 
T^tlZnZ fabrics, regardless of the origin of the fabric, so long as the apparel was 
cut and sewn in Nicaragua, effectively extending Nicaragua s TPL. 

This option though, would have little to no chance of success. First, a short supply petition 
would t no r lief to Nicaraguan trouser producers who have a track record of purchase of 
US fabl Second, short supply petitions, as a rule, affect fabric for which there is low trade 
volume. 

CONCLUSION 

Nicaragua's TPL, of course, has been a vital tool in a region-wide effort to maintain and attract 
annaref production in the Western Hemisphere. Additionally, the Nicaragua "one for one 
™2 SSL to a measurable expansion of U.S. textile exports. It is therefore imperative 
Seated pities to seek an extension. The most straight-forward, and hkely successful, 
m ^to achieve an extension would be a simple legislative extension of Nicaragua's existing 
Sm i effort that must begin soon, bearing in mind that textile and apparel companies plan 
sourcing strategies years in advance. 
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FvtPnH TPT.s for Nicaragua 
Rark ground »n Nicaragua 's Tariff Preference Levels 

In 2005 the U S. Congress approved the Dominican Republic-Central American-United 
States Free Trade Agreement (CAFTA), which established tariff preference levels TPLs] for 
otton and man-made fiber apparel from Nicaragua. TPLs are commonly used m U. free 
rade agreements, and were first established under NAFTA as a way of granting limited 
Aut-ZTcZ for garments that did not qualify for the strict yarn-forward rule of ongm. 

Nicaragua was the only CAFTA country that sought TPLs during the negotiations. As the 
least developed CAFTA country and the smallest supplier of textile and apparel products, 
Nicaragua needed TPLs to spur growth and create jobs. 

Following the conclusion of negotiations, and before CAFTA was submitted to Congress for 
approval some U.S. textile companies expressed concern the TPL would hurt their ^ 
production of bottom weight fabrics. To address this concern, Nicaragua accepted a 1-for- 
1- requirement for the production of trousers to encourage Nicaraguan companies to use 
U.S. fabrics, with a penalty that reduces the TPL if Nicaragua does not meet the 1-for-l goal. 

RnlPnftheTPL 

The TPLs helped transform Nicaragua's textile and apparel sector. Before CAFTA was 
implemented Nicaraguan companies primarily consisted of cut-and-sew operations With 
the TPL incentives, Nicaragua was able to attract new investments from companies that 
produce fabric and garments using U.S. inputs, as envisioned by the 1-for-l agreement. 
These investments boosted both Nicaraguan production and U.S. fabric exports. 

The numbers illustrate this success. Nicaragua is now the third largest market for U S. 
exports of broadwoven fabrics, behind only Mexico and Canada. In turn, Nicaragua is now 
h S largest supplier of apparel products to the United States. This growth strengthens 
the hemispheric sector, benefiting companies in the United States and across the region 
and serving as an important bulwark against rising competition from Asia. 

In short, the TPLs are good for the United States and Nicaragua. 

Action is N eeded to Ex tend the TPLs 

The TPLs are scheduled to expire on December 31, 2014. U.S. brands and retailers map out 
their sourcing strategies several years in advance. A number of large companies have 
already said they will revise sourcing plans to manufacture in Nicaragua if there is 
uncertainty about the TPLs. In turn, this would hurt Nicaraguan purchases of U.S. fabrics 
currently expected from Nicaragua factories. 

To facilitate continued growth in both countries, and to further strengthen the regional 
textile and apparel platform, Congress should extend the TPLs. 
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A Legislative Extension of the Nicaragua T PL: Summary Legal Analysis 

In 2004 Nicaragua and the United States signed the Central America-United States Free Trade 
Agreement (CAFTA) Annex 3.28 of CAFTA, as amended, permits Nicaragua to export to the 
U S duty free, 100 million square meter equivalents (or SMEs) of apparel containing non- 
originating fabric, as long as the constituent fabric is cut and sewn within Nicaragua This tariff 
preference limit for Nicaraguan apparel containing non-originating fabric, called a 1 PL in 
trade parlance, lasts until the end of 2014. 

The U.S. and Nicaragua agreed to administer Nicaragua's TPL in such a way as to require 
Nicaragua's woven trouser manufacturers to purchase one square meter of U.S. fabric for every 
one square meter of TPL-qualifying woven trouser fabric. Under this "one for one" purchasing 
arrangement, for each square meter equivalent of woven trouser exports entered under the TPL, 
Nicaragua agreed to export to the U.S. an equal amount of woven trousers made of U.S. fabric oi 
U.S. yarn, up to a 50 million SME annual cap. 

The U S Government can extend the Nicaragua TPL using two, basic mechanisms: 
1) the amendment mechanisms within CAFTA, and 2) an extension via amendment of the 
Caribbean Basin Trade Partnership Act (CBTPA) preference program (or the creation of a stand- 
alone preference program solely for Nicaragua). 

Congress, of course, has the fundamental authority to regulate trade. CAFTA didn't take this 
authority away. Under its constitutional authority to regulate trade, Congress can enact 
new trade benefits for countries in the region, or amend existing benefits. 

One may ask whether extension of Nicaragua's TPLs through CBTPA would be vulnerable to 
legal challenge under CAFTA. In short, the answer is no. Such a challenge would be neither 
likely to arise nor to succeed. The TPLs were established by CAFTA and a simple extension 
would impose no changes on the status quo, much less directly impact other CAFTA members. 
Notably, Congress has already unilaterally provided a benefit to a CAFTA country, when it 
enacted 'an "earned import allowance" program for the Dominican Republic, choosing a 
legislative solution rather than utilizing CAFTA's amendment mechanism. 
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